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ENDORSEMENT

[1] 2064818 Ontario Inc. (“206™) seeks an order pursuant to ss. 11,5(1) and (2) of the
Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (the “CCAA™) removing Grant
McCutcheon (“MeCutcheon™) and Henry Faton (“aton”) as directors of Unique DBroadband
Systems, Inc. (“UBS”). UBS secks an amendment to the initial order under the CCAA dated
July 5, 2011 (the “Initial Order”) granting protection to UBS that would cxtend the slay
(hereunder to include a stay of an oppression action against the UBS dircctors commenced by
200 on December 22, 2010 (the “Oppression Action™). I will deal with cach matter in tumn after
briefly setting out the background.

Background
The Parties

2]  UBS is a public corporation incorporated in Ontario under the Business Corporations
Aet, R.8.0. 1990, c. B16 (the “OBCA™).

[31  LOOK Communications Inc. (“Look™) is a public cotporation incorporated under the
Canada Business Corporations Act, R.8.C. 1985, c. C-44 (the “CI3CA”),
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(4]  UBS owns shares in T.ook carrying 39.2% of the cquity and 37.6% of the votes. UBS
also provides management services (o Look pursuant to a management services agreement
described below.

[5] 206 is a corporation controlled by Alex Dolgonos (“Dolgonos™). 206 is a substantial
sharcholder of UBS holding slightly less than 20% of the outstanding sharcs of UBS. Dolgonos
also owns all of the outstanding shares of DOL Technologies Inc. (“DOI™), a private cotpotation
incorporated under the QBCA.

The Election of the UBS Directors

[6] Each of the current UBS directors, being McCuicheon, Eaton and Robert Ulicki
(“Ulicki”) (collectively, the “UBS Direclors™), was elected (o the URBS board of divectors al a
special meeting of the sharcholders held on July 5, 2010 {o replace the former directors, being
McGocey, Douglas Recsan and Louis Mitrovich, pursuant to s. 122 of the OBCA. The clection of
these ditcetors was the subject of a proxy contest between the existing management and the
shareholders who supported the UBS Dircetors.

(7} On July 6, 2010, UBS advised Look that it had the support of sharcholders of Look
possessing sufficient votes to effect a change of control of the board of dircctors of Look, UBS
requested that the then-current board of Look resign and appoint a replacement slate of direciors
proposed by RS, which included the UBS Directors, Laurence Silber (“Silber”) and David
Railee ("Rattee™), without calling a special meeting of sharcholders.

[8]  OnJuly 20, 2010, all five TLook directors resigned and McCutchcon, Eaton and Ulicki
were appointed divectors of Took. On July 21, 2010, McCutcheon was also appointed the chicf
executive officer of T.ook, replacing McGoecy who had prcviously served in that position
pursuant to the provisions of a management scrvices agreement beiween UBS and Look,
described below. Silber and Rattee were subsequently clected directors of T.ook on July 27,
2010, Ulicki resigned from the board of dircctors of Look on Qclober 29, 2010, with the result
that there are currently four directors of Look.

[9]  The UBS Ditectors were re-elected at the annual gencral moeting of UBS shareholders on
February 25, 2011. 206 opposed the current slate of dircetors and proposed its own slate, which
included the two divectors it secks on this motion 10 have installed as directors in place of
McCutcheon and Laton.

The Current Litigation

[10] UBS had previously retained DOL pursuant {o an agreement dated July 12, 2008 (the
“DOL Teehnology Agroement™) to provide the services of Dolgonos as a “chiel technology
officet” to UBS. The DOL Teclmology Agreement was terminated by DOL after the clection of
the URBS Directors based on “change of control” provisions in the Agreement. DOL then
commenced an action against UBS claiming amounts lolalling approximately $8.6 million, This
action is being defended by UBS, which asserts that the largest component of the DOT, claim is
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not payable pursuant to the terms of the DOL ‘Technology Agreement. UBS has also
counterclaimed to sct aside the DOL Technology Agreement.

{11] UBS had also previously retained Jolian Investments Inc., a corporation controlled by
Gerald McGoey (“MceGoey™), (o provide his services as chief exceutive officer of UBS pursuant
to an agreement dated January 1, 2006 (the “Jolian Agreement”). The Jolian Agreement was
also terminated by Jolian after the election of the UBS Direclors based both on the failure o
elect McGoey to the (J13S board and on “change of control” provisions in the Agreement. Jolian
then commenced an action against UBS claiming amounts totalling approximatcly $7.5 million,
This action is also being defended by UBS, which asserls thal (he Yargest component of the Jolian
claim is also not payable pursuant lo the lerms of the Jolian Agreement. UBS has also
counterclaimed to set aside the Jolian Agreement. On July 5, 2010, McCutcheon was appointed
the chief executive officer of Look to replace McGoey.

[12] In the DOL action and the Jolian action, DOL, Dolgonos, Jolian and McGoey brought
motions seeking confirmation of their right to an advancement of funds in respect of the legal
costs of pursuing their respective claims and defending the UBS counterclaims against them.
UBS resisted such relief and sought an order requiring the partics to rcturn cortain refainers
previously advanced by UBS to counscl for such partics. By order dated Aprit 11, 2011,
Marrocco J. held that these partics were entitled to an advancement of funds as more particularly
specifiod thercin. UBS has appealed this otder (o the Court of Appeal and, pending the hearing
of such appeal, has refused to advance or pay any of the amounts addressed in the order of
Marrocco J.

[13]  Tn addition, on July 6, 2010, Look also commenced an action against Dolgonos, DOL,
MeGoey and Jolian, among others, seeking damages bascd on allegations ol breach of fiduciary
duty and negligence. The action relates to certain restructuring awards paid by Look in 2009, for
which Look seeks recovery.

The Oppression Action

[14]  On December 22, 2010, DOL commenced the Oppression Action against both UBS and
the UBS Directors. At the hearing of this motion, 206 advised that it is not pursuing the claims
against UBS. The statement of claim in the Oppression Action seeks nine scparate heads of
rclief against the UBS Directors in addition to interest and costs.

[15] The Oppression Action centres on two principal allogations, First, it is alleged the UBS
Directors acted oppressively in approving a settfement between UBS and Look that was made
pursuant to an agreement dated December 3, 2010 (ihe “Amending Agreement™), that umended a
management scrvices agreement dated May 19, 2004 between UBS and Look (collectively, with
the Amending Agrcoment, the “Look MSA™), Second, it is allcged that, by [ailing to re-clect
MeGoey to the UBS board of directors on July §, 2011, the UBS Directors intentionally
triggored certain provisions of the Jolian Agreement, giving risc to a right in favour of Jolian to
terminate the Agreement. It is alleged that thesc actions of the UBS Directors exposcd UBS to
the consequences of the default, 206 also alleges that the UBS Dircetors acted improperly in
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defending the DOL claim described above, More generally, 206 alleges that the UBS Ditectors
have depleted the funds of UBS by these actions conirary Lo their announced intention at the time
of the proxy [ight in July 2010 to minimize UBS’ expenses and conserve its funds.

[16] 206 seeks damages for oppressive behavior against the UBS Directors in the amount of
any loss suffered us a resull of execution of the Amending Agreement and in the amount of any
payment required {0 be made {o Jolian under the Jolian Agreement. It also sccks declarations
that the UBS Directors had a conflict of interest in rospect of the cxceution of the Amending
Agreement and have preferred the Look shareholders over the UBS sharcholders. On these
grounds, 206 further secks an order removing the UBS Directors from the UBS boaud.

The CCAA Proceedings

{171 UBS is insolvent. Ti obiained protection under the CCAA pursuant to the Initial Order.
Duff & Phelps Canada Restructuring Ine. (the “Monitor™) has been appointed the monitor in the
CCAA proceedings. Under the Initial Order, the Oppression Claim is currently stayed against
UBS but not against the UBS Directors.

[18]  Pursuant to an order dated August 4, 2011, the court approved a claims process in respect
of claims against UBS. 1n accordance with this order, 206 filed a proof of ¢laim in an amount
“to be determined” that specifically roferred to, and attached, the slalement of claim in the
Opptession Action.

[19]  The largest claims filed in the claims process are: the DOL and Jolian claims described
above; a contingent claim by T.ook for the remainder of the monies due to it under the Amending
Agreemenl, which will expire in June 2012 provided UBS continues to provide sotvices to Took
in accordance with the terms of the Look MSA; and the 206 claim in respect of the Oppression
Action. Each of the UBS Directors also filed contingent claims respecting indemnification of
legal fees that may be incurred in defending the Oppression Action, based on indemnitics dated
July 5, 2010 granted to them by UBS.

[20] 206 took the position that McCutchcon and Eaton should not review any of the claims
filed against UBS in the claims process by virtue of the alleged conflict of intercst addrcssed
below. While UBS disputes the existence of such a conflict ol interest, these directors did not
purticipate in the UBS review of the claims filed with it, which were therefore reviewed by
Ulicki alone together with lcgal counscl, The UBS position regarding each of these claims was
provided to the Monitor by letter dated December 9, 2011.

The Oppression Claim

[21]  UBS sccks to have the courl exercise its authority under 5. 11,03(1) of the CCAA to
cxtend the stay of proceedings in the Tnitial Order to include the Oppression Action in respect of
the UBS Dircetors. It seeks (o have the Oppression Action determined in its entircty in the
CCAA proceedings,
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[22] UBS makes several arguments in support of this relicf. Among others, it submils that the
requested relief will further the purposes ol the CCAA by allowing the dircctors to focus on the
restructuring rather than diverting their time and effort (o other litigation, 206 says that this
argument is of no foree if the court finds that McCutcheon and Eaton are conflicted and grants ils
motion {o replace them. Given the determination below on 206°s motion, T accept this argument
of UBS,

[23] In addition to the forpoing reason for extending the stay, there are three other
considerations that also support such an order.

[24]  First, unless and until & court delermines that the UBS Directors are not entitled to
indemmification by UBS in respect of the claims made against them in the Oppression Action,
the UBS Directors have claims against UBS in the CCAA proceedings arising out of the
Oppression Action that must be addressed in the restructuring.  As a result, the restructuring
canuot proceed until the Oppression Action and related indemnification claims are determined.

[25]  Second, the Jolian claim against UBS is already proceeding in the CCAA proceedings.
Given the similarity in the factual matiix between the claims in the Jolian aclion and the
Oppression Action, any determination in the Jolian action will also likely apply to the claims and
delences in the Oppression Action, Accordingly, the Oppression Action must proceed within the
CCAA proceedings to avoid the possibility of both a multiplicity of actions and potentially
contlicting decisions.

{26] Lastly, 1 notc that there is no suggestion of any material prejudice to 206 if the
determination of the Oppression Action also proceeds within the CCAA proceedings.

[27] Based on the foregoing considerations, the UBS motion {0 exlend the stay in the Initial
Order is granted.

Removal Motion

[28] T propose to first address the applicable law in respect of this motion before considering
the specific issue in this proceeding,

Applicable Law
[29]  Section 11.5 of the CCAA providcs as fallows:

(1) The court may, on the application of any person interested in the matter, make
an order removing from office any director of a debtor company in respect of
which an order has been made under this Act if the courl is satisfied that the
dircctor is untcasonably impairing or is likely to unreasonably impair the
possibility of a viable compromise or arvangement being made in respect of the
company or is acting or is likely to act inappropriately as a dircctor in the
circumstances.
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(2) The court may, by order, fill any vacancy ercated under subsection (1).

[30] Accordingly, to succeed on this motion, 206 must demonstrate that the actions of
McCutcheon and Liaton, or their positions as directors of both UBS and Look, are such that either
(1) they arc unrcasonably impairing or are likcly to impair the possibility of a viable
restruciuring; or (2) they are acting or ave likely 1o act impropetly as directors. Further, it should
be noted that any such order, while it requires such a finding, remains subject to the discretion of
the court.

[31] 206 does not proposc a particular standard applicable (0 a determination under , 11,5,
apart from stating (hat the CCAA is remedial Icgislation and should therefore be construed
libcrally in accordance with the modern purposive approach to statutory intcrpretation. I
understand this to mean that 206 would interpret 5. 11.5(1) to cstablish a low threshold for
cntitlement to relief thereunder, UUBS submils (hat there must be a “clear demonstration” of facts
supporting a determination under s, 11,5, which appears ditecled more toward the standard of
proof required than the nature of the threshold established under 5. 11.5¢1).

[32] There is nothing in the wording of 5. 11.5 that displaces the ordinary standard of proof on
a balance of probabilities. However, the language of s, 11,5(1) does eslablish a significant
threshold for the entitlement (o relief thereundenr,

[33} A determination as to whether conduct is impairing, or is likely to impair, a restructuring
requires a carcful cxamination of the actions of the dircctors in the contexi of the particulur
restructuring proceedings, the interests of the stakeholdors and the feasible options available to
the deblor. A similar cxamination of the actions of the dircctors is required for a delermination
that a direclor has acted inappropriately in the circumstances of a particular restructuring. I note,
in particular, that given this language, the fact that a shareholder or creditor may not agrec with a
decision of a director is far from being a sufficicnt ground for the dircctor’s removal, As a
related matter, there is nothing in 5. 11.5 that cvidences an intention o displace the “business
judgment rule”.

[34] I'urther, the language of s. 11.5 cxpressly requircs that the actions of a diveclor
“unreasonably” impair, or are likely to “unreasonably” impair, a viable restructuring or are
“inappropriate”, or are likely to be “inappropriate”, in the circumstances.

[35] In addition, two other considerations also argue in favour of a significant threshold,
although they may also be relevant to a determination regarding the exetcise of judicial
discretion wherce the neeessary factual doterminations have been made.

|36]  First, removing and replacing diteclors of a corporation, even a debtor corporation
subject to the CCAA, is an extreme form of judicial intervention in the busincss and affairs ol the
corporation. The shareholders have elected the directors and rcmain entitled 1o bring their own
action to remove or replace directors under the applicable corporate legislation. Ata minimum,
in determining whether it should excreisc its discretion, the court can take into consideration tho
absence of any such action by the other shareholders.
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[37)  Similarly, in a CCAA restructuring, thc Monitor performs a supervisory [unction that
provides a form of protection to the corporation’s stakcholders. In determining whether to
exercise ils discretion in s. 11.5(1), a court would ordinarily take into consideration the prosence
or absence of any recommendation from the Monitor.

Analysis and Conclusions

Positions of the Parties

[38] 206 asserls that McCutcheon and Liaton have a conflict of intcrest as dircctors of both
UBS and Look which prevents them from fulfilling their responsibilities as direciors in (he
restructuring and justifies an order under s. 11.5 of the CCAA.

139] 206 has advised the court that it docs not allege a monetary conflict based on a larger
personal cconomic interest in Look than in UBS. Instead, 206 alleges that McCutcheon and
Eaton ate conflicted by virtue of their concurrent positions as dircctors of both UUBS and Took.
206 says that, as a result, these directors can have no role in the UBS CCAA proceedings and
should be removed,

(40§ UBS takes the position that these directors ate nol conflicted and ave not prevented from
participating in any aspect of the CCAA proceedings except for (1) the determination of the
Took contingent claim; and (2) the determination of their individual contingent ¢laims for
indemnification. It says that, as a result of the position taken by 206 regarding {he review of the
claims filed under the CCAA proceedings, McCutcheon and Eaton voluntarily did not participate
in the UBS 1eview of these claims. [lowever, they intend to be involved on a going-forward basis
after determination of this motion, subject to the exceptions described above.

Analysis and Conclusions

[41] Tor the purposcs of this motion, I accept the premise of 206°s argument — that the
presence of a confliet of interest may preven( ditectors from fulfilling their responsibilities in a
CCAA proceeding to the exient that their continued involvement unrcasonably impaivs, or is
likely to unreasonably impait, the possibility of a viable compromisc or arrangement being made
in rospect of the insolvent company. T also accept that McCutcheon and Eaton have a conflict of
interest as directors of both Look and UBS that prevents them from acling in respect of any
matler within the CCAA proceedings that pertains to the relationship between the two
corporations.

[42] Howcver, such a conllict of interest is not, by itsclf, sufficicnt to satisf y the requirements
of s, 1.5, Courls have long recognized that interlocking directorships are acceptable, often
ingvitable or necessary, in the corporate context, Further, the Court of Appeal expressly
recognized that “a reasonablc apprehension that divectors may not act neutrally because they are
aligned with a particular group of sharcholders or stakeholders” is insufficient for removal of
directors: see Stelco Inc. (Re), [2005] O, No. 1171 (C.A.), at para. 76. Instoad, courls recognize
that conflicts of intcrest may exist that are to be dealt with in accordance with applicable
liduciaty law principles. There is nothing in s. 11.5 that evidences an intention to alter the
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general rule, stated by Blair J.A. in Steleo, at paras. 74-76, that apprehension of bias is
insufficient, on ils own, to rcmove a director.

[43]

Mote generally, as Blair J.A. made clear in Stelco, at paras. 74-76, dircctors will only be
removed if their conduct, rather than the mere existence of a conflict of interest, justifics such a
sanclion:

In my view, the adminisirative taw notion of apprchension of bias is foreign to the
principles that govern the election, appointment and removal of dircctors, and to
corporate governance considerations in general. Apprehension of bias is a concepl
that ordinarily applics to thosc who preside over judicial or quasi-judicial
decision-making bodies, such as courts, administrative tribunals or arbitration
boards. Tts application is inapposite in (he business decision-making context of
corporate law. There is nothing in the CBCA or other corporate Tegislation thal
envisages the sereening of diveclors in advance for their ability to act neutrally, in
the best interests of the corporation, as a prevequisite (or appointment,

Instead, the conduct of dircctors is governcd by their common faw and statuiory
obligations 10 act honestly and in good faith with a view o the best interests of the
corpotalion, and to exercise the care, diligence and skill that a reusonably prudent
person would exercise in comparable civcumstances (CBCA, 5. 122(1)(a) and (b)).
The directors also have fiduciary obligations to the corporation, and they arc
liable to oppression remedy proceedings in appropriate circumstances. These
remedies are available (o aggrieved complainants - including the respondents in
this case -~ bul they depend [or their applicability on the director having cngaged
i conduct justilying the imposition of a remedy.

IT the respondents are correct, and reasonable apprehension that directors may nol
act neutrally because they arc aligned with a particular group of shareholders or
stakcholders is sufficicnt for removal, all nominee directors in Canadian
corporations, and all management direclors, would aulomatically be disqualificd
from setving. No one suggests this should be the case. Moreover, as lacobucci J.
noted in Blair v. Consolidated Enfield Corp,, [1995] 4 S.C.R. §, (S8.C.C.) at para.
35, “persons arc assumed to act in good [aith unless proven otherwise”. With
respect, the motion judge approached the circumstances belore him from cxactly
the opposite dircetion. It is commonplace in corporate/commercial affairs that
there arc conncctions belween direclors and various stakcholders and (hat
conflicts will exist from time to time. Liven where there are conflicts of interest,
however, dircctors arc not removed from the board of directors; they are simply
obliged to disclose the conflict and, in appropriate cascs, to abstain from voting,
The issue to be deterinined is not whether there is a connection between a director
and other sharcholders or stakcholders, but rather whether there has been some
conduct on the part of the dircctor that witl justify the imposition of a corrective
sanction, An apprehension ol bias approach does not fit this sort of analysis,
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[44]  Accordingly, on this motion, 206 must demonsiraie either (1) that McCutcheon and Laton
have breached their dutics as directors in respect of the conflict that exists in a manncr that
constitutes acting inappropriately in (he circumstances; or (2) that the cxistence of such conflict
of intercst prevenis (hem from acting as dircctors of UBS in a mecaningful manner in the
restructuring such thal they arc unreasonably impairing the possibilily of a viable restructuring,

[45] I am not persuaded that the fact that McCutcheon and Haton are directors of both UBS
and Look justifies an order replacing them as dircctors of UBS under 5. 11.5 of the CCAA on
gither ground. Ireach this conclusion for the following reasons.

|46}  First, the evidence does not disclosc that this conflict of inferest has prevented the USB
board from fimetioning. Prior to the CCAA proceeding, (he Amcnding Agreement was
negotiated between Ratice, on behalf of T.ook, and Ulicki on behall’ of UBS with the benetil of
legal connscl. 206 may objcet to the resull on (he basis that the agreemenl was not in the best
interesis of UBS. ITowever, that is a matter to be addressed in the Oppression Action. It cannot
be said that the fact that the ofher two directors were unable to participaie in the decision
prevented the negotiations between UBS and Look from procecding to a conclusion or would
have resulted in g different agreement,

[47] Moreover, it should be noled that the Amending Agreement was negotiated and signed
before the CCAA proccedings began, Tn the current proceeding, the only issuc that is relevant to
the progress of & restructuring of UBS in which the two directors have a conflict of interest is the
Look contingent claim. Apart from their individual indemnification claims, there is nothing that
prevenis these dircetors {rom acting in respect of all other aspects of the CCAA proceedings.
'the fact thal they have not done so (o date is attributable not o any legal impediment but to the
position taken by 206, which cannot survive the order giving eflect 1o these Reasons.

[48]  Second, I am not persuuaded that the record demonstrates a preference by these dircetors
for the shareholders of Look over the sharcholders of UBS. T will first address three specific
matiors raised by 206 as cvidence of this alleged preferment. T will then address the issue more
generally,

[49] ‘The first allegation pertains to the ierms of the Amending Agreement, which involved a
release of a payment obligation of Look to UBS of $900,000. This has been addrcssed above —
the delermination of this allcgation is a maller for the Oppression Action, The cowt cannot
reach any conclusion on this issuc at this time based on the record before the cout,

[50] The second allegation is that the UBS Direclors arc spending the remaining cash of UBS
rather than causing Look to pay a dividend to the Look shareholders, including UBS, This
allegation is part of & larger allcgation that the URS Dircctors are tuking an inordinatc amount of
time to deal with the claims filed in the CCAA proceeding and refuse to consider financing
altcrnatives, with the result, if not the inteation, that the T.ook sharcs owned by UBS will be
ultimatcly sold at a discount to Look or ils other principal shareholder, a brother of Silber.

{511 The evidence docs not support this allcgation for a number of rcasons. Whether or not
McCutcheon and Eaton are on the Look board, the non-URS direclors of Look will determine
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whethet o pay a dividend based on their view of the best interests of Look, UBS cannot causc
such a dividend to be paid. On this basis, T do not scc how the failure of the Look board to
consider such a dividend is a relevant consideration, Further, for the moment at least, the
evidence does not support 206’s position that theve is an imminent likclihood that UBS will run
out of cash to fund its operations. Moreover, there can be no restructuring plan until the
principal claims in the claims process are resolved. While the time spent responding to the
claims filed may have been longer than desirable, the evidence does nol, al the present time,
support the conclugion that the threc-month period was inordinate and withoul reasonable
cxplanation. Lastly, and in any eveni, 206 has failed to put a specific, alternative funding
proposal to the dircctors for their consideration,

[52}  The third allcgation is that the Look sharcholders have benefiiled rom the UBS proxy
light by which the UBS Dircetors were nominated. UDS bore the $600,000 cost of the proxy
fight, Referring to a letter of Ulicki to Rattce and Silber dated November 17, 2010, 206 says
that, absent the UBS proxy fight, UBS would have controlled Look and the cost of any Look
aclion against Dolgonos, DOL, McGocey and Jolian would have been borne by individual 206
shareholders,

{531 While this may be factually correct, there is no evidence before the court that would
justify a conclusion that, in taking such action, thc UBS Dircctors preferred the Took
sharcholders fo the UBS sharcholders. Their position is that there is a common inferest in
initiating claims apainst the defendants in the Look action. On the current cvidence, this position
is at lcast as probablc as 206’s position. ‘The court cannot determine this issue on (his motion.

[54]  More generally, the fact that UBS and T.ook have adopted a comumon position in regard to
Dolgonos and MeGoey, and their respective companies, since the election of the UBS Directors
is not, per se, evidence that MeCutcheon and Eaton are preferring the interests of the Took
shareholders over the interests of the UBS sharcholders. The actions that the UBS Directors,
including McCutcheon and Laton, have taken may not be supported by Dolgonos and 206, but
that is not cvidence of the alleged preferment absent prool as to the absence of any rcasonable
basis for the actions of the UBS Direclors, At this stage in the proceedings, such proof s not
hefore the cowrl, -

[5S5]  In reaching the forcgoing conclusions, I should add thal the court has also had regard 1o
the Monitor’s advice that it has not observed any conduet of hese directors that will compromise
the CCAA proceeding or UBS’s altempl to vestructure, and that it has also not obscrved any
conduct thal the Monilor would consider inappropriate or would causc the Monitor concern that
they would act inappropriately in the future. Further, the Monitor has advised that, in its view,
therc would be no benefit and substantial harm (o the CCAA proceedings if these dircetors were
removed from their position, This advice would argue against the oxorcigse of the court’s
discretion in the present civeumstances even if 206 had otherwise established activity on the part
of these directors that satisfied the requircments of s. 11,5,

[56] Tastly, the backdrop to this motion is a disputc botween two opposing groups of UBS
shareholders. A particular objective of 206 is to have a new board of dircctors review the
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deeision ol the UBS Directors to defend the DOL action brought against UBS. However, s, 11.5
cannol be used {o replace a board of dircctors 1o the exlent that the purposc of such relief is to
have a new board of directors revisit decisions taken by the existing board, A( this stage, the
courl cannot decide the merits of the issues of the appropriatencss of the pust payments to
Dolgonos and McGocy, the actions of* the UBS Directors in respect of the Amending Agrecement,
or their competing visions for the (ulure of Look/UBS. ‘Thesc issues involve all three of the UBS
Directors. Thesc issues are the subject of the litigation beiween the parties, including the
Oppression Action, to be addressed in the claims process with the CCAA proceedings, Egually
important, as mentioned ubove, the “busincss judgment rule” continucs to govern judicial
intervention in the affairs of a debtor corporation under (he CCAA. 'L'o succeed on (his motion,
206 must provide evidence that cstablishes the elements of the test in scetion 11,5, Tt cannot do
50 on the facts before the court on this motion,

[57] Based on (he foregoing, the 206 motion (o replace McCutcheon and Eaton as directors of
UBS is dismissed.

Costs

[58] The parties will have thirty days from the date of this Endorscment to make written
submissions as to costs not to cxcced five pages in length.

Lo o= A T~

Wilton-Siegel T.

Date: January 25, 2012



